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Appendix 8 



1 Purpose of agreement 

o To facilitate the development of integrated health and social care and the improvement of services, by 
better aligning financial incentives with: 

 A shift away from incentivising activity volume growth (in acute services) 

 A shift towards incentivising improved overall system capacity and the use of alternatives to acute 
admission (including development of community based care) 

o To simplify and ease contractual processes and negotiations, to make time for more productive and 
developmental activities 

o To maximise the use of health and social care funds for care, rather than organisational and 
administrative processes. 

o To maintain levels and quality of service despite reducing real terms resourcing. 

o To reduce the volatility arising from individual organisations’ exposure to demand and cost changes. 

o To support a long-term contract for services between the parties; and support Heads of Terms for 
agreements between the parties and any regulatory authorities. 

 

2 Parties to agreement 

o Commissioners 

o South Devon and Torbay Clinical Commissioning Group (Lead: Simon Bell) 

o Torbay Council (Lead: Paul Looby) 

o Providers (ICO) 

o South Devon Healthcare NHS Foundation Trust (Lead: Paul Cooper) 

o Torbay and Southern Devon Health and Care NHS Trust (Lead: Richard Clack) 

 

3 Key principles behind risk-share 

1. A financial and service baseline will be agreed for a period of five years, on a rolling basis. Variance 
from this baseline will trigger the risk-share mechanism. 

2. The risk share mechanism focuses on variance in actual costs incurred by the ICO. For the purposes of 
this risk-share agreement the cause of variance in costs (i.e. demand or efficiency) is not important – 
the impact will be shared regardless of origin. 

3. Variances from planned cost in the ICO will be shared between the parties in agreed proportions. The 
impact of negative and positive variances will be mirrored. 

4. Variances from plan will be calculated on the total income and expenditure position of the ICO.  This 
includes all commercial activities and all NHS commissioned services.  Therefore variances arising in 
services commissioned by NHS England (including specialised services), New Devon, Public Health will 
also trigger implementation of the risk share agreement. 

5. As part of this agreement, and by committing to a five year funding envelope defined by current 
baseline adjusted for expected growth / contraction in their allocations going forward, Commissioners 
are committed to maintaining planned levels of spend for the duration of this agreement.  This 
envelope recognises that prevailing national economic conditions plan for a real terms decrease.  Any 
downward change to planned resource availability will require re-specifying service commitments to 
be deliverable within available resources.   Any upward change to planned resource availability will also 
require joint consideration of the service commitments.  Such allocation changes, in either direction 
will, other than by agreement be limited to the overall percentage change applied to the relevant 
Commissioner’s overall allocation. 
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6. Enhancements to elective care pathways delivered by the ICO will deliver a better patient experience 
and it is therefore expected that patient choice will support the ICO’s market share in this area.  The 
impact of patient choice will be accommodated through funding transfer arrangements as part of this 
agreement.  These could increase or decrease the ICO income and will be calculated with reference to 
the planned and actual level of elective activity delivered in the ICO. 

7. The planned ICO costs include a sufficient margin on income to provide a 1% surplus to the ICO over 
the five years of this agreement. This surplus may be reduced by adverse cost variances shared through 
this agreement. 

8. This agreement requires a long term commitment from all parties.  The initial five year duration for the 
agreement is set to enable the ICO to recover set up costs and to deliver the 1% target surplus on a 
sustainable basis.  Beyond this point it is recognised that parties may wish to reduce the duration to 
three years.  

9. All parties should seek to minimise costs to the system as a whole where possible and to maximise the 
utilisation of all public expenditure. 

10. Sufficient transparency around the cost base of the ICO and CIP plans, along with associated 
transparency around commissioner (financial and commissioning) plans will be a prerequisite for the 
successful operation of the risk share agreement. 

11. Where parties have a responsibility to commission services, set prices, or enter into agreements which 
may affect the cost of the ICO, these responsibilities will be exercised with due regard to the risk share 
agreement, and the parties to it. Early and sufficient transparency around such arrangements will be 
the expectation. 

12. The impact of unplanned changes to commissioner funding envelopes will be managed in accordance 
with key principle five above. 

 

4 Description of risk-share mechanism 

1. Agree baseline: A planned level of service commitment and ICO spend on these services will be agreed 
for an initial five year fixed period.   The agreement will move to a rolling three year period beyond this 
point 

2. Commit resources: Commissioners will agree to commit the necessary resources to meet the baseline 
level of service as described in current plans, allowing for a 1% surplus for the ICO. 

3. Deliver service efficiencies: The ICO will deliver agreed levels of efficiency improvements throughout 
the period. 

4. Manage variance: Any variance between actual costs (plus 1%) and the plan will be shared according to 
the following proportions: 

5. Changes to risk share contributions: Changes to risk share contributions will normally only arise where 
they follow a shift in baseline resource between commissioning organisations not already described in 
current plans. Changes in baselines already described in current plans will not give rise to alterations in 
the risk share contributions set out above. 

 

 

  

Party Indicative baseline 
contract value 

Share Practical application 

ICO (currently 
SDH and TSD) 

£248.0m 50% Overspend: All costs incurred within ICO 

Underspend: All  costs incurred within ICO 

TSDCCG £204.8m 41% Overspend: Share of variance is paid to ICO 

Underspend: Share of variance is withheld from ICO Torbay Council £43.3m 9% 



This is represented diagrammatically: 
 
 

 

 

 

 

 

5 Scope of risk-share mechanism 

Contract between the current SDH and CCG 

 

Elective services (planned) 

 

In 

 

Non-elective services (urgent) In 

 

All other services (e.g. PTS) 

 

In 

Contract between the current TSD and CCG 

 

Continuing healthcare (live cases)
1
 In 

 

Continuing healthcare (retrospective cases) Out 

 

Community health services 

 

In 

Contract between the current SDH and Torbay Council 

 

 

Public health 

  

In 

Contract between the current TSD and Torbay Council 

 

 

Public health 

  

In 

 

Adult social care 

   

In 

Other relevant factors
2
: 

   

 

Other sources of income to SDH In 

 

Other sources of income to TSD In 

 

Supporting people 

  

Out 

 

Joint equipment store 

 

Out 

 

Devon social care 

  

Out 

 

West Devon contract with New Devon CCG In 

 

Additional non-clinical service resource allocations 
e.g. Consultant Merit Awards, etc.  

Impact of Care Act and other regulatory changes 

In 

In 

 

1
 Note that there is a question regarding whether this covers both South Devon and Torbay. Torbay Council has 

said that this should only include Torbay residents, while the CCG expect it to cover Southern Devon too. Either 

To agreed proportions (CCG 41%; TC 9%, ICO 
50%), participants fund any deficits in the ICO 
position 

To agreed proportions (CCG 41%; TC 9%, ICO 
50%), participants gain from any surpluses in the 
ICO position 
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way there will be a requirement to continue managing the distinction between health and social care for South 
Devon patients, unlike for Torbay patients where the commissioning is fully integrated. Need assurance that 
proportion of people receiving CHC is aligned between Torbay Council and DCC.  

2
 Any surplus or deficit the ICO makes from activities outside the scope of the risk share agreement may be 

factored into the agreement (and therefore effect the financial position of all parties) by mutual agreement of 
the parties as described in Section 7 (page 6).  

6 Definition of baseline 

The baseline will be defined as follows: 

Service commitments 

o The services provided by SDH and TSD at the end of 2014/15 will define the baseline range of services 
to be provided by the ICO once formed.  

o The level of activity provided within each service will not be explicitly measured as part of this risk 
share agreement, as payments will not be made on an activity basis. However, activity will be recorded 
and reported as per other regulatory requirements, and for the purposes of service analysis and 
improvement (in concert with commissioners and national initiatives). 

o Although income will not be linked to activity, should costs exceed income an understanding the 
driver(s) for a deficit will be essential to help identify solutions.  Many of the costs in the ICO will 
continue to be linked to levels of demand, understanding variances between planned and actual 
demand will therefore be a requirement of this agreement. 

o Both commissioners five year financial plans are described explicitly in the ICO final business case (FBC) 
and form a key component of the baseline. 

o The ICO will meet the requirements of all statutory performance frameworks for these services. These 
frameworks are as follows: 

 The Monitor risk assessment framework  

 The “Single Outcomes Framework” which is currently under development by the parties. 

o The specification and mode of delivery of services may be changed by the ICO (undertaking relevant 
consultation where necessary) in order to better meet the needs of the community while continuing to 
deliver against the above frameworks. 

o Shifts in services, either into or out of the ICO will result in a cost change to the baseline of the ICO but 
will otherwise not affect the operation of the agreement (except insofar as they are so material they 
would trigger other aspects of the agreement). In other words, where commissioners incur net costs or 
savings as a result of the shift in service, these will be borne by the commissioners.  

 
Service costs 
 
o The cost baseline will be defined and agreed for the services described above over the initial  5 year 

period. This will set out a profile of the total cost of ICO health and care services for the relevant 
population for this period and analysed by commissioner. 

o The initial cost will be determined by the indicative resource availability information provided by the 
commissioners in advance of this agreement, which has been informed by historic service costs 
alongside key service changes for 2015/16.  

o This cost baseline will be set out in the ICO final business case (FBC) and reviewed by Monitor and the 
Trust Development Authority (TDA). 

o As a general principle the ICO will be supported to make a 1% surplus on its services, and a 1% margin 
will be applied on the total planned service cost within this agreement. Changes to surplus can 
however be considered as part of level 2 and level 3 risk share considerations (below). 

o Arrangements for the appropriate recovery of VAT in line with current arrangements between the 
Council and Torbay and Southern Devon Health and Care NHS Trust insofar as they will relate to the 
on-going services provided by the ICO will be considered alongside this arrangement. Further guidance 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/299929/RAF_Update_AppC_1April14.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/299929/RAF_Update_AppC_1April14.pdf


on the VAT implications of Better Care Fund, and in particular as it relates to this arrangement, will be 
considered alongside this arrangement. 

 

Financial Mechanism 

o Payments for the delivery of services (as per the agreed capitation baseline) will be made monthly. 

o Variance between actual costs and the baseline will be reviewed in arrears on a quarterly basis. If 
actual costs are higher than the agreed baseline then the relevant additional share will be paid to the 
ICO for the quarter, in accordance with agreed risk share proportions. If actual costs are less than the 
agreed baseline then that month’s contract payment will be reduced to account for underspend in the 
quarter, in accordance with agreed gain share. 

o This mechanism to apportion the variance will apply at each of the levels 2, 3 and 4 of extraordinary 
measures that are described in section 7 below.   

 
7 Cooperation and extraordinary measures 

The core mechanisms within this risk share agreement aim to incentivise a reduction in cost of health and care 
across the community, and reduce the risk to individual parties through sharing the impact of adverse (or 
positive) financial performance between the parties. 

 

 
These mechanisms (reference to legally binding is unnecessary as the whole agreement is intended to be legally 
binding) are summarised as “Levels 1 & 2” below: 
 

Level Description Action 

Level 1 Agreed plan is met with no material 
variance 

Contract sums are paid on a monthly basis. 

Level 2 Variance from plans is manageable within 
normal flexibilities available to parties 

The risk share mechanism is applied as described 
herein, with variations applied on a quarterly basis. 

  

Level 1 
ICO works to plan, with no 
material variances.  The 
Risk share mechanism is 
not triggered 

Level 3 
Variance from plan is not 
manageable within each of 
the parties’ resources.  The 
parties to the agreement can 
and will support each other 
from other resources. 

Level 4 
As with level 3 however 
there is insufficient resource 
for the parties’ to support 
each other.   
The ICO and commissioners 
will apply a predetermined 
process to reduce service 
levels back to within an 
affordable position 
commitments in a  

Level 2 
Variance from plan is 
manageable within each 
of the parties’ 
resources.   
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It is possible that external events or extraordinary pressures may lead to a situation where one or more parties 
to this agreement struggle to meet their contractual commitments. This is a particular risk in the public sector 
where new rules or budget changes can be imposed without warning and in a short time period.  

The parties have agreed to operate in a spirit of cooperation to meet challenges to the local community over the 
life of this agreement.  As such the parties will consider flexibilities they may have in order to support each 
other. 

The following table (describing escalation levels 3 and 4) indicates how the parties will aim to support each other 
in such circumstances.  

 

Level Description Action 

Level 3 One party raises concerns 
meeting their obligations 
within the agreement.  

The other parties have 
capacity to support the 
troubled party. 

These issues may be raised 
by the risk share oversight 
group which meets on a 
quarterly basis. 

Support may be provided through the following routes (this list is 
not exhaustive): 

o Mutual agreement to flexible management of financial 
commitments within the contract period. 

o Consideration of how services and funds that are out of 
scope of the risk share agreement (see page 2) but have 
a potential impact on other parties could contribute 
towards the wider group’s sustainability.   

o Consideration of other (potentially third party) routes 
of support that could be drawn upon to support the 
wider group’s sustainability. 

Level 4 One party raises concerns 
about meeting their 
obligations within the 
agreement.  

The other parties do not 
have capacity to support 
the troubled party. 

These issues will be raised 
by the risk share oversight 
group.  It is anticipated that 
this would occur 
infrequently (for instance as 
part of an annual review) 
and with significant notice.  

Solutions may be drawn from the following routes, which would 
only be considered where other options have been exhausted, 
and where the parties agree the chosen option would be a “least 
harm” approach (this list is not exhaustive): 

o Consideration of potential changes to service scope or 
specification in order to reduce costs while meeting 
statutory demands. 

o Consideration of potential for one or more parties to 
compromise delivery of expected performance or 
financial standards on a temporary basis, alongside a 
plan to resolve the situation and put the agreement 
onto a more sustainable position.  

 

 

8 Treatment of funds released through “underspends” 

The parties anticipate that in the absence of special circumstances, any underspend achieved by the ICO should 
be pooled, and an appropriate cross-party body would be involved in deciding how such funds are invested in 
future health and care services. A group such as the “Pioneer Board” or “JoinedUp Cabinet” may be appropriate 
for this role. 

In circumstances where one or more parties are under extreme financial pressure, the parties agree that any of 
such parties may need to retain underspends for internal use. 

 

 

 



9 Legal basis of agreement 

This agreement will take the form of a contract between the parties with an initial term of five years, leading to a 
three year contract renewed annually on a rolling basis beyond the first five years. 

This agreement is designed to sit alongside and complement the existing contracts for services between the two 
provider trusts (that will become the ICO) and the commissioners. It will not override any of the service quality 
or administrative elements of those contracts, but will supersede all financial components of these contracts. 

 

10 Governance/control 

A risk share oversight group will be created, with initial membership based on the group developing this 
agreement and including appropriate NHS non-executive and Council elected member representation. They will 
act to ensure the risk share mechanism operates to deliver the expected flexibilities as described. They will have 
a particular responsibility to consider the medium term operation of the risk share agreement and provide early 
advice around likelihood of maintaining risk at level 1 or 2 of the agreement and consider and recommend 
actions where this is not the case. 

Services and cost plans will be reviewed annually, and the rolling contract renewed by the risk share oversight 
group. Mutually agreed changes will be accounted for as the rolling contract is refreshed each year.  This will 
include review of future government funding plans, and ‘horizon scanning’ of likely cost and demand pressures. 

Financial and service performance against plan, along with review of performance and quality standards will be 
formally reviewed in the bi-monthly meeting of a contract review group. This will be chaired by an executive 
director of the CCG. All parties to the risk share agreement will be members of this contract review group. 

Each respective organisations statutory responsibility and internal governance mechanisms remain unaffected 
by this agreement. 

 

11 Dispute resolution 

All parties are expected to operate in good faith and with transparency with regard to the agreement. Where 
disputes around the operation of this agreement arise it is expected that the risk share oversight group will, in 
the first instance, seek to understand the dispute and either agree remedies or else agree and describe the 
parameters of the dispute for further consideration. 

As it will be important in terms of on-going operation of the agreement to seek to resolve all disagreements 
locally where the risk share oversight group cannot reach agreement, a special meeting of Chief Executive 
Officers of the parties will be convened to consider the dispute as described by the risk oversight group and 
agree a solution. 

In the unlikely event that parties to the agreement consider that external mediation is required to resolve a 
dispute, and with due consideration for the likely impact on the on-going success of the agreement, an external 
mediation provider will be appointed and all parties to this agreement agree to be bound by the final judgement 
reached. 

The external mediator will be the Centre for Effective Dispute Resolution. The costs of the mediation will be 
borne by the parties to this agreement equally. 
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12 Contract Termination 

This agreement has been put in place as a medium to long term means of managing the risks relating to volatile 
funding arrangements alongside increasing demand for care. There is also an expectation that this agreement 
will help to facilitate service reconfiguration over the course of the agreement.  

This agreement should ensure that the first step for any party who wishes to change or withdraw from the 
agreement should be to sit down with the other parties to understand the circumstances and identify an 
appropriate solution that best meets the needs of the local population and balances the interests of the parties. 
Therefore there is no explicit premature termination clause within this agreement. 

The duration of this agreement is set to allow sufficient time for the ICO to make the necessary service changes 
and investments and to achieve the resulting efficiencies.  The modelling has indicated that this will be achieved 
of the first 5 years of the ICO and this period has therefore been agreed as the initial duration of the contract.  At 
the end of the initial 5 year term the contract term will revert to a rolling 3 years. 

 

During this time all efforts will be made to support each other in the event that individual parties’ become 
financially distressed.  However if one party is not in a position to continue the agreement the notice period is 12 
months.  This period of time is required for the other parties to the agreement to conclude their own exit plans.  
At the end of this notice period the default contractual terms set out in the NHS standard contract will apply.  
For the acute aspects of the business this will be payment by results (PbR) and for the community aspect of the 
business the traditional cost plus contract terms will apply to the extent PbR tariff have not been developed.  

   

Force majeure 

There may be a small number of exceptions to the above, which account for circumstances where there is a very 
serious catastrophe or event that threatens the health of the local population on a large scale or the existence of 
any of the parties as a going concern. 

One of the partners shall not be deemed in default of this Agreement, nor shall it hold the other Parties 
responsible for, any cessation, interruption or delay in the performance of its obligations (excluding payment 
obligations) due to earthquake, flood, fire, storm, natural disaster, war, terrorism, armed conflict, or other 
similar events beyond the reasonable control of the Party provided that the Party relying upon this provision:  

o gives prompt written notice thereof, and 

o takes all steps reasonably necessary to mitigate the effects of the force majeure event. 

For clarity most changes in government policy or funding would not be covered by this force majeure clause. We 
can reasonably anticipate that there will be changes in policy and funding in the life of this agreement and such 
changes should not signal an end to the relationships described in this agreement. The purpose and spirit of this 
agreement is to: 

o Recognise the level of uncertainty in health and care services and the existence of local risk  

o Ensure that the parties collaborate to prepare for and manage such risks for the medium-long term 

o Share the financial impact of any residual risk and benefit 

 

  



13 Operation of agreement before ICO approval 

Parties to this agreement can opt to operate within the parameters of this agreement prior to the formal start 
date of the ICO. This would be in order to maximise the benefit to service improvement and efficiency ahead of a 
formal approval. 

Where this is the case, the risk share mechanism described in section 4 will be operate as described but any 
additional commissioner contribution to excess costs will be allocated proportionately to each provider 
organisation according to relative share of baseline. It would be expected however, that organisations will seek 
to use resource collectively in order to maximise the benefit to service improvement and efficiency. 

 
14 External references 

This risk share agreement will be referenced within the following documents: 

o The Business Transfer Agreement 

o Contracts for services between the ICO and TSDCCG and Torbay Council 

o The SDH Final Business Case 

o The TSD Divestment Business Case. 


